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l. I ntroduction.

The Locd Rules Advisory Committee (the “Advisory Committeg’) was gppointed by the
judges of the United States Digtrict Court for the Western Didtrict of Texas in December 1998. The
Court anticipated amendments to the Federal Rules of Civil Procedure that would mandate changes in
the Western Didtrict’'s Locd Rules. Proposed amendments were gpproved by the Judicid Conference
on September 14, 1999 and forwarded to the United States Supreme Court for review. |If approved
by the Supreme Court and not disapproved by Congress, the proposed amendments will take effect on
December 1, 2000. The recommendations in this report are based in part on the Advisory
Committee’' s assumption that the proposed amendments to the Federd Rules, as gpproved by the
Judicid Conference, will become effective on December 1, 2000.

The mandate of the Advisory Committee was broader, however, than smply evauating what
changes in the loca rules would be necessitated by proposed amendments to the Federal Rules. The
Committee was to examine dl of the Loca Rules to determine whether changes could be made that
would improve civil practice in the Western Didrict. The Committee was dso to examine the
Alternative Dispute Resolution Act of 1998 to determine what changes to the loca rules, if any, would
be required by that Act.

Pursuant to this mandate, the Committee held an organizationad meeting on December 11, 1998.
Since that organizationd meeting, the Committee has met on aregular basis. Meetings have been held
on January 8, 1999, February 5, 1999, March 5, 1999, April 1, 1999, May 7, 1999, June 4, 1999,
Jduly 9, 1999, February 11, 2000, and March 10, 2000. The Committee has drawn extensvely from
the varied experience of the Committee members. The Commiittee has dso solicited input from district
judges, magidrate judges, law cerks, and personnel in the Clerk’s office. The Committee has likewise
solicited input from other lawyers who practice in the Western Didtrict.  Each of these groups made
suggestions that have materidly contributed to this report.

In fulfilling its mandate, the Committee has recognized that the Federd Rules Enabling Act
mandates that locd rules be conastent with the Federa Rules of Civil Procedure and any Acts of
Congress. See 28 U.SC. 8§ 2071. Severa of the proposed amendments are necessary, in the
judgment of the Advisory Committee, to ensure that the Western Didrict’'s Locd Rules are consstent
with the Federd Rules. Moreover, Rule 83 of the Federal Rules of Civil Procedure requires that locdl
rules not duplicate the Federd Rules. Severd of the current Locd Rules merely restate requirements
found in the Federd Rules. To comply with Rule 83 and to streamline and smplify the Loca Rules, the
Advisory Committee's recommendations include proposds to delete those Locd Rules that merdly
duplicate provisons dready found in the Federa Rules. Findly, Rule 83 requires that the locd rules
conform to any uniform numbering system prescribed by the Judicia Conference of the United States.
The Committee has endeavored to ensure that the proposed Loca Rules of the Western Didtrict satisfy
these mandates.



The Advisory committee has recognized that court procedures must promote the efficient and
expeditious resolution of disputes. Unnecessary expense and delay should be avoided. The Committee
believes the proposed amendments to the Loca Rules are consgstent with this objective. None of the
proposals would have the effect of delaying the resolution of disputes in the Western Didrict. And
severa of the proposds should reduce unnecessary codts that tend to be incurred under certain
provisons of the current Loca Rules. Court procedures must dso be consstent with the principa
directive of our civil justice system — that the determination of every action be just. To accomplish this
objective, atorneys who know the needs of their clients and the particulars of their clients disputes
must be dlowed to litigate free of excessive management. The procedures recommended in the
proposed amendments strike an appropriate balance between the need for some management to ensure
that cases are resolved as expeditioudy and inexpensively as possible and the desire to avoid excessve
management.

. Proposed Amendmentsto the Local Rules.

The proposed amendments to the Western Didtrict’s Local Rules follow. Provisons in the
current rules that the Advisory Committee recommends be eiminated are indicated by a strikethrough.
Provisons that the Advisory Committee recommends be added are indicated by an underscore. The
Advisory Committee's rationae for proposed amendments is provided in the Comments that follow
each Locd Rulefor which arevison is proposed.



RULE CV-3. COMMENCEMENT OF ACTION

@ Civil Cover Sheet. The clerk is authorized and ingtructed to require a complete and
executed AO Form JS 44(a), Civil Cover Sheet, which shall accompany each civil case to be filed. The
cerk is indructed to accept for filing any civil case which is not accompanied by a complete and
executed Civil Cover Sheet and theresfter advise the court of the violation of the rule and seek order of
court. Persons filing civil cases, who are a the time of such filing in the custody of Civil, State or
Federd indtitutions, and persons filing civil cases pro se, are exempted from the foregoing requirement.

(b) Habeas Corpus and Motions Pursuant to 28 USC § 2255. Ptitions for writ of
habeas corpus and motions filed pursuant to 28 U.S.C. § 2255 by persons in custody shdl be in
writing, Sgned and verified. Such petitions and motions shal be on forms supplied by the Court and an
origina and two copies mugt be filed with the Clerk of the Didrict Court for the Western Didrict of
Texasin the proper divison.

(© Petitionsto Stay Execution of State Court Judgments.

(1) A plaintiff who seeks a stay of enforcement of a State court judgment or order
shdl attach to the petition a copy of each state court opinion and judgment involving the metter
to be presented. The petition shal dso state whether or not the same plaintiff has previoudy
sought relief arising out of the same matter from this court or from any other federa court. The
ressons for denying relief given by any court that has consdered the maiter shal aso be
attached. If reasons for the ruling were not given in a written opinion, a copy of the relevant
portions of the transcripts shal be supplied. If the stay involves a death pendty, the petition shal
be filed at least five (5) days before the execution date or the petitioner must establish good
cause for any latefiling.

2 If any issueis raised that was not raised, or has not been fully exhausted, in State
court, the petition shdl state the reasons why such action has not been taken.

3 This court's opinion in any such action shal separately sate each issue raised by
the petition and rule expresdy on each issue stating the reasons for each ruling made.

4 If a certificate of probable cause is issued in any such case, the court will so
grant astay of execution to continue until such time as the Court of Apped's expresdy acts with
referenceto it.

) If the same petitioner has previoudy filed in this court an application to stay
enforcement of a gtate court judgment or for habeas corpus relief, the case shdl be assgned to
the judge who considered the prior matter.

(6) A second or successive petition for habeas corpus may be dismissed if the court
finds that it fals to alege new or different grounds for relief, if the falure of the petitioner to
assart those grounds in a prior petition condtitutes an abuse of the writ, or if the petition is
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frivolous and entirdly without merit. Even if it cannot be concluded that a petition should be
dismissed on these grounds, the court will expedite consderation of any second or successve

petition.
Comment

The Committee recommends that the Court make a technical amendment to Loca Rule CV-3
to conform the reference in the rule to AO Form JS 44 to the number of the form itsdlf.



RULE CV-5. SERVICE AND FILING OF PLEADINGSAND OTHER PAPERS

@ All pleadings shdl be furnished to the Clerk in duplicate, the “origind” of which shdl be
marked and filed, and the remaining copy shall be sent to the judge on whaose docket the case is placed.

{e) (b) Papers presented for filing shal contain an acknowledgment of service by the person
served, or proof of service in the form of a statement of the date and manner of service and of the
names of the persons served, certified by the person who made service. Proof of service may appear
on or be affixed to the papers filed. The clerk may permit papers to be filed without acknowledgment
of proof of service but shdl require such to be filed promptly theresfter.

{d) (c) All orders and decrees submitted for settlement or signature must be presented to the
clerk’s office, and not sent directly to the judge. In case of contest as to form or substance, the clerk
will give such notice of hearing thereon as may be required by the judge.

{e) (d) If documents not conforming to this rule are offered, the Clerk shdl file the document
and thereafter advise the Court of the violation of the rule and seek order of Couirt.

Comment

The proposed amendments to the Federd Rules of Civil Procedure would diminate the need for
Loca Rule CV-5(b). Proposed Federal Rule 5 provides that:

disclosures under Rule 26(a)(1) or (2) and the following discovery requests and
responses must not be filed until they are used in the proceeding or the court orders
filing: (i) depogtions, (ii) interrogatories, (i) requests for documents or to permit entry
upon land, and (iv) requests for admission.

The comments to proposed Federad Rule 5 dtate that the amendment “is designed to supersede and
invaidate locd rules’ addressing the filing of discovery materials. Because amended Federd Rule 5
requires the same procedure currently specified by Local Rule CV-5(b), diminaing the locd rule will
result in no change in Western Didtrict practice.



RULE CV-7. PLEADINGSALLOWED; FORMSOF MOTIONS

@ Generally. All motions, unless made during a hearing or trid, shdl be in writing. Every
motion shal be signed by at least one attorney of record, listing the attorney's mailing address, state bar
code number and telephone number (including area code). The signature of an attorney condtitutes a
certificate of compliance under Rule 11, Federd Rules of Civil Procedure.

Any "pro & party pleading must bear the "pro s&’ party's sgnature and shdl specify the "pro
&g’ party's mailing address and telephone number (including area code). The signature of a party "pro
s’ condtitutes a certificate that he or she has read the pleading, that there is a bona fide basis to support
the pleading, and the pleading is not made for the purpose of delay.

(b) Documents Supporting Motions. When dlegations of fact not gopearing in the
record are relied upon in support of a motion, a summary of the facts relied upon with supporting
affidavits and other pertinent documents then available shal be filed in an appendix, served and filed
with the motion.

(© Legal Authorities Supporting Motions. The specific lega authorities supporting any
moation shdl be cited in the motion and the motion shdl be limited to ten (10) pages in length, unless
otherwise authorized by the Court. An appendix may be filed with the motion specifying any factud
basis relied upon and shdl include al affidavits, deposition transcripts or other documents supporting the
relied upon facts. No lega authorities are required to be cited in any of the following motions: (1) for
extenson of time for the performance of an act required or adlowed to be done, provided request
therefor is made before the expiration of the period origindly prescribed, or as extended by previous
orders; (2) to continue a pretria conference hearing or motion, or the trid of an action; (3) for amore
definite statement; (4) to make join additiond parties; (5) to amend pleadings, (6) to file supplementa
pleadings; (7) to gppoint next friend or guardian ad litem; (8) to intervene; (9) for subgtitution of parties,
(10) rdding to discovery, including, but not limited to motions for the production and ingpection of
documents, specific objections to interrogatories, motions to compel answers or further answers to
interrogatories, and motions for physical or menta examination; (11) to stay proceedings to enforce
judgment; (12) joint motions to dismiss; (13) to withdraw as counsdl; (14) for mediation or other form
of dterndtive dispute resolution; {15)-te-be-placed-on-an-expedited-docket; and (165) for approva of
an agreed protective order. All the motions herein referred to, while not required to be accompanied by
lega authorities, must state the grounds therefore and cite any applicable rule, statute, or other authority,
if any, judtifying the rdlief sought.

d) Responses. If any party opposes a motion, the respondent shdl file a response and
supporting documents as are then available within deven (11) days of sarvice of the motion.  during-the
tine-period-prescribed-by-Section(H-of-thisrule. The response shdl contain a concise statement of the
reasons and opposition to the motion and citations of the pecific legd authorities upon which the party
relies. The responseis limited to ten (10) pages unless otherwise authorized by the Court. If thereisno
response filed within the time period prescribed by this rule, the Court may grant the motion as
unopposed.




(e) Replies. A party may file areply in support of amation. Any reply shdl befiled
within deven (11) days of service of the response, but the court need not wait for the reply before ruling
on the motion. A reply shal be limited to five (5) pages, unless otherwise authorized by the Court.

&) (f) Proposed Orders. A proposed order shdl be filed with al motions specificaly
referenced in Local Rule CV-7(c). When amotion is one that requires a proposed order, any response

to that motion shall also be accompanied by a proposed order. Any—party-may—attach-to-any-metion

() (g) Oral Hearings. A movant or respondent may specifically request an ord hearing, but
the dlowance of an ora hearing shdl be within the sole discretion of the judge to whom the motion is
assigned.

& (h) Conference Required Biscovery-Metions. The Court may refuse to hear or may
deny a nondispositive motion relating-te-a-pretria-discovery unless the movant advises the Court within
the body of the motion that counsd for the parties have first conferred in a good-faith attempt to resolve
the matter by agreement and, further, certifies the specific reason(s) that no agreement could be made.
A dispogtive motion within the meaning of this rule is a motion to dismiss, a motion for judgment on the
pleadings, a motion for summary judgment or partid summary judgment, a motion for new trid, and a
motion for judgment as a matter of law. Movants are encouraged to indicate in the title of the motion
whether the motion is opposed. A motion is unopposed only if there has been an actua conference with
opposing counsel and there is no opposition to any of the relief requested in the motion.

§ () Claimsfor Attorney's Fees.

(@D} All motions for an award of attorney's fees shal be filed and served no later
than fourteen (14) days after entry of judgment pursuant to Rule 54 of the Federal Rules of Civil
Procedure. Counsd for the parties shadl meet and confer for the purpose of resolving Al
disputed issues relating to atorney's fees prior to making application. The application shall
certify that such a conference has occurred. If no agreement is reached, the applicant shall
certify the specific reason(s) why the maiter could not be resolved by agreement and-so-certify
H-the-gpplieation. The mation shdl include a supporting document organized chronologicaly by
activity or project, listing attorney name, date, and hours expended on the particular activity or
project, as well as an affidavit certifying (1) that the hours expended were actualy expended on
the topics stated, and (2) that the hours expended and rate claimed were reasonable. Such
goplication shdl dso be accompanied by a brief memo setting forth the method by which the
amount of fees was computed, with sufficient citation of authority to permit the reviewing court
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the opportunity to determine whether such computation is correct. The request shal include
reference to the statutory authorization or other authority for the request. Detailed timesheets for
each attorney for whom fees are claimed may be required to be submitted upon further order of
the Court.

2 Objections to any motion for attorney's fees shall be filed on or before ter{10)
calendar leven (11) days after the date of filing. If there is no timely objection, the Court may
grant the motion as unopposed.

(3) The motion shdl be resolved without further hearing, unless an evidentiary
hearing is requested, reasons therefor presented, and good cause shown, whereupon hearing on
the motion may be granted.

4 Motions for award of attorney's fees filed beyond the fourteen (14) ealendar
day period may be deemed untimely and awaiver of entitlement to fees.

Comments

1 The proposed amendment to CV-7(c) reflects the Committee's recommendation that the
expedited docket be diminated. See Proposed Rule CV-16 comment 6.

2. The proposed amendment to CV-7(d) would effect no change in Western Didtrict practice. It
would smply make the loca rule regarding the time for response more concise by incorporating current
CV-7(f) into proposed CV-7(d). The reference to “cdendar” days in the existing rule is unnecessary.
Under Federd Rule 6(a), any period in excess of ten daysis measured by caendar days.

3. The Committee recommends that Loca Rule CV-7 be amended to specificaly provide for
replies in support of motions. Replies are usualy submitted on contested motions and can be quite
helpful to the court. Proposed Loca Rule CV-7(g), which expresdy authorizes replies, would diminate
the need for motions requesting leave to reply. The proposed rule makes clear, however, that the Court
need not wait for a reply before ruling on a contested motion. For this reason, the proposed rule
authorizing replies should not delay the court’ s ability to dispose of pending motions.

4, The Committee recommends that parties be required to submit proposed orders on routine
motions. This practice would eliminate the need for the Court to prepare such orders. Proposed Loca
Rule CV-7(f) reflects this recommendation.

5. The current Locd Rule CV-7(g) is redundant of Federd Rule 5. For this reason, the
Committee recommends that the Local Rule be deleted.

6. The Committee recommends that the conference requirement currently found in Locd Rule
CV-7(i) be expanded. The proposed Loca Rule is found in proposal CV-7(h). Parties are currently
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required to confer on discovery motions. Under the proposed amendment, a conference would be
required on al nondigpositive motions.  In addition to certifying that a conference had occurred, the
movant would aso be required to explain why no agreement was reached. The same conference
requirement would aso apply to motions for award of attorney’ s fees under CV-7(i).



RULE CV-16.PRETRIAL CONFERENCES; SCHEDULING; MANAGEMENT

@ A uniform form of scheduling order will be entered in every case except those exempted
in Section (b) of thisrule and those in which exceptional circumstances require entry of a different form
of order. The form of the schedullng order is sa out |n Appendlx ‘B” of these rules-and-shall-be-used

s case. The scheduling order will,

after filing, control the course of the case and may not be amended without leave of Court.

(b) The follewing same types of cases tha ae exempt from mandatory disclosure
requirements under Federa Rule of Civil Procedure 26(a)(1)(E) will be exempt from the scheduling
order requirement of Rule 16. In addition, the following categories of cases shdl dso be exempt from
the scheduling order requirement: (1) bankruptcy appeds, (2) civil forfeiture cases, (3) land
condemnation cases; (4) naturdization proceedings filed as civil cases; (5) interpleader cases; and (6)
any other case where the judge finds that the ends of justice would not be served by using the
scheduling order procedure of Rule 16.




Within thiry{30) sxty (60) days after any appearance of any defendant, the prartiff parties
shdl submit a proposed schedullng order to the Court in the form * |nd|cated in Appendlx ‘B”. The

Banutf parties firgt shall confer with-a ry » , as required
by Rule 26(f). The content of the proposed schedullng order whieh shdl include proposds for al
deadlines set out in the form for scheduling order contained in Appendix “B” to theserules. The parties
shall endeavor to agree concerning the contents of the proposed order, but in the event they are unable
to do so, each party's position and the reasons for the disagreement shal be included in the proposed
schedule submitted to the Court. In the event the plaintiff has not yet obtained service on dl defendants,
the plantiff shdl include an explanation of why dl parties have not been sarved. The scheduling
proposas of the parties shdl be considered by the trid court, but the setting of al dates is within the
discretion of the Court.




(d) Unopposed discovery may continue after the deadline for discovery contained in the

scheduling order, provided that discovery does not delay other pretrid preparations or the trid setting.
No motions rdating to discovery, including motions under Rules 26(c), 29, and 37, shdl be filed dfter
the expiration of the discovery deadling, unless they are filed within five(5) business days after the
discovery deadline and pertain to conduct occurring during the find seven(7) cdendar days of
discovery. Written discovery is not timely unless the response to that discovery would be due before
the discovery deadline.  The responding party has no obligation to respond and object to written
discovery if the response and objection would not be due until after the discovery deadline. Depositions
must be completed before the discovery deadline. Notices served before the discovery deadline which
purport to schedule depositions after the discovery deadline will not be enforced.

(e) Unless otherwise ordered by the Court, each paty must serve and file the following
information at least ten (10) calendar days before the scheduled date for trid, the date of jury sdection,
docket cdl, or thefind pretrid conference, whichever isfirs.

(1) A list of questions the party desires the Court to ask prospective jurors,

(2 In casesto betried to ajury, a statement of the party’s claims or defensesto be
used by the Court in conducting voir dire. The gatement shdl be no longer than Ypage
with type double-spaced.

(3) A list of proposed stipulated facts.

(4 An appropriate identification of each exhibit as specified in this rule (except
those to be used for impeachment only), separately identifying those which the party
expects to offer and those which the party may offer if the need arises.

(5 The name and, if not previoudy provided, the address and telephone number of
each witness (except those to be used for impeachment only), separately identifying
those whom the party expects to present and those whom the party may cdl if the need
arises.

(6) The name of those witnesses whose testimony is expected to be presented by
means of a deposition (except those to be used for impeachment only) and, if not taken
stenographicaly, atranscript of the pertinent portions of the deposition testimony.
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(7) Proposed jury ingtructions and verdict forms.
(8) Any motionsin limine
(9) An estimate of the probable length of trid.

At least three (3) calendar days prior to the scheduled date for trial, the date of jury sdection, docket
cdl, or thefind pretrid conference, whichever isfird, each party must serve and file the following:

D A lig disclosing any objections to the use under Rule 32(a) of a depodtion
designated by the other party.

(20  Alig disclosng any objection, together with the grounds therefore, that may be
made to the admisshbility of any exhibits. Objections not so disclosed, other than
objections under Rules 402 and 403 of the Federa Rules of Evidence, shall be deemed
waived unless excused by the Court for good cause shown.

)] All trid exhibits shdl be marked with an identifying sequence, followed by a dash,
followed by a number; for example, Exhibit P-1 and Exhibit D-1. The identifying sequence (eg., “P’
and “D”) will identify the party who will offer the exhibit. Parties will assgn numbers to tharr exhibits
consecutively, beginning with the number 1. The letter "G" will be assgned to the government for
identification purposes.  In cases involving more complex pleading relationships (e.q., consolidated
casss, intervenors, and third-party actions), it will be the responghility of counsd for the plaintiff(s) -- in
conaultation with the judge's courtroom deputy cerk -- to coordinae the assgnment of the unique
identification sequences.

Comments

1 The Committee recommends that the Court adopt a uniform form of scheduling order. The
Committee recognizes that the deadlines provided in scheduling orders will and should vary among
cases depending on consderations such as the nature of the case, the recommendations of the parties,
and loca docket conditions. Nonetheless, the Committee believes there is no compdlling judtification
for the wide digparity in form of scheduling orders currently used within the Western Didrict.  This
variation needlesdy complicates practice within the digtrict for al except those lawyers who confine their
practice to asingle judge.

2. Proposed Rule 26(8)(1)(E) exempts certain categories of cases fom mandatory disclosure
obligations. The reasons for exempting cases from mandatory disclosure are largely the same as the
reasons for exempting cases from scheduling requirements.  The cases are generaly not complex, will
not involve discovery, and usudly will be determined by default or dispositive motion. To avoid
potentialy confusng duplication, the Committee Proposal recommends that CV-16(b) smply
incorporate by reference the categories of cases listed in proposed Federa Rule 26(a)(1)(E). The
Committee further recommends that CV-16(b) identify severa addition categories of cases that should
be exempt from scheduling requirements, even though they are not dso exempt from mandatory
disclosure obligations. These categories of cases have traditionally been exempt from scheduling order
requirements in the Western Didrict and include bankruptcy appeds, land condemnation cases,
naturalization proceedings filed as civil cases, and interpleader cases.
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3. Proposed Federd Rule 26(a) no longer authorizes locd digtricts to “opt out” of the mandatory
disclosure procedure provided in that rule. Moreover, proposed Federd Rule 26(b)(2) no longer
authorizes local didricts to “opt out” of presumptive limits on depostions and interrogatories as
provided in Federal Rules 30, 31 and 33. The Committee has concluded that Loca Rule CV-16(c)
must be repealed to conform to the requirements of these revised Federal Rules. For the same reason,
the Committee has concluded that Local Rule CV-16(e), which subgtituted a limited loca disclosure
obligation for the obligation provided in Rule 26(a), is incongstent with the revised Federal Rules and
must also be repealed.

4, Proposed Rule 26(f) requires parties to confer and submit a proposed discovery plan. The
proposed rule requires that this conference occur at least 21 days before the parties are required to
submit a proposed scheduling order.  Although digtricts would no longer be permitted to opt out of the
Rule 26(f) conference requirement by locd rule, districts could adopt alocd rule dtering the timing of
that conference. Thus, the Court could adopt alocd rule providing that the Rule 26(f) conference may
occur anytime prior to the deadline for submitting a proposed scheduling order.  Once the conference
occurs, the parties must exchange the disclosures required by Federd Rule 26(a). These disclosures
must be made within 14 days of the Rule 26(f) conference. Although the Court may change the timing
for disclosures by orders entered in particular cases, proposed Rule 26(a)(1) does not authorize the
Court to adopt aloca rule that generdly provides a different time for disclosures to be exchanged in dl
Cases.

Current Loca Rule CV-16(c) requires the plaintiff to submit a proposed scheduling order to the
Court within 30 days after the gppearance of any defendant. The plaintiff’s disclosures are due within
40 days of the first defendant’s appearance, and the defendant’s disclosures are due 30 days later.
With the changes in proposed Federal Rule 26, the current Loca Rule (CV-16(c)) would require the
parties to conduct a Rule 26(f) conference within nine days of the first defendant’s gppearance. The
Rule 26(a) mandatory disclosures would be due for both sdes within 23 days of that first defendant’s
appearance.

The Advisory Committee was unanimoudy of the view that these time requirements are not
practical. Scheduling conflicts would often prevent the attorneys from scheduling a meaningful
conference within nine days of the first defendant’ s appearance. In multiple party cases, this problem of
scheduling conflicts would often be insurmountable. Indeed, in cases with multiple defendants who are
sarved a different times (and thus have different appearance dates), an early Rule 26(f) conference
would often be an empty formdity. The plantiff and the first defendant to gppear would participate in
the conference, but any decisions made regarding scheduling and the conduct of discovery would have
to be revisted once later served defendants appear. Moreover, requiring the parties to make
mandatory disclosures within 23 days of the first defendant’ s appearance would not be redigtic (current
Wegtern Didrict practice dlows the plantiff 40 days and the defendant 70 days from the first
defendant’ s gppearance to make disclosures).

To address these problems, the Committee recommends that the Court amend Loca Rule CV-
16(c) to provide the parties with alonger period to submit their proposed scheduling order. This would
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have the effect of permitting the parties a more redigtic time frame for scheduling and conducting the
mandatory Rule 26(f) conference. It would aso have the effect of extending the time for the parties to
compile the information needed to make the disclosures required under Rule 26(a)(1). Under the
proposed amendment, Loca Rule CV-16(c) would provide the parties with 60 days (rather than 30
days) to submit a proposed scheduling order. Rule 16(b) of the Federal Rules of Civil Procedure
requires only that the proposed scheduling order be due in time to alow the Court to enter a scheduling
order “within 90 days after the appearance of any defendant and within 120 days after the complaint
has been served on a defendant.” The proposed amendment would thus leave the Court with ample
time to consder the schedule proposed by the parties and enter an order in compliance with Federd
Rule 16(b).

This proposd  would have the beneficid effect of extending the time for scheduling and
completing the Rule 26(f) conference from 9 to 39 days after the appearance of any defendant. The
proposal would aso have the effect of extending the time for exchanging initid disclosures from 23 to 53
days dfter the first defendant’'s gppearance. Under current Locd Rule CV-16(g), the plaintiff's
disclosures are due within 40 days after the first defendant’'s appearance, with the defendant’s
disclosures due 30 days later. Thus, under the proposed amendment to Loca Rule CV-16(c) the
parties would have completed their exchange of initid disclosures earlier (53 days) than under current
Western Digtrict practice (70 days).

Entry of a scheduling order would be delayed under the proposed amendment. Nonetheless,
the Court could mitigate the effect on the Court's docket of this deay by making appropriate
adjusments in the periods of time provided in the scheduling order. For example, a particular judge
may have usudly provided the paties sx months to complete discovery following entry of the
scheduling order. The judge might instead provide the parties with only five months under the amended
Locd Rule. This change would smply acknowledge that the parties had an additional month to initiate
discovery before the Court entered a scheduling order.

The following chart may hdp illustrate the impact of the proposed amendment to CV-16(c) on
the Court’s ability to process cases promptly. The first illustration reflects that under current Western
Didtrict practice, the parties have 30 days from the first defendant’s appearance to submit a proposed
scheduling order and 70 days to complete their initid disclosures. The second illustration demongtrates
how quickly the parties would have to act to comply with the time requirements of current Loca Rule
CV-16(c) if those requirements are not amended following adoption of the amendments to proposed
Federa Rule 26. The parties would have only 9 days from the first defendant’ s appearance to confer
and only 23 days to exchange disclosures. The third illustration demonstrates how the proposed
amendmentsto the Loca Rules and Federd Rules would operate.
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Current CV-16(c)

40 Days 30 Days
4 »® »>®
Appearance Disclosures Disclosures
by Defendant by Plaintiff by Defendant
CV-16(e) CV-16(e)
30 Days
[ g »® Proposed Scheduling Order
CV-16(c)

Proposed Amendment to Federal Rules Without

Amendment to CV-16(c)
14 Days
B———> ®Rule 26(a)(1)
Disclosures
21 Days
Rule 26(f) @«—1
Conferences
30 Days
| >®
Appearance Proposed
by Defendant Scheduling Order
CV-16(c)
Proposed Amendment to CV-16(c)
14 Days
F——— @ Rule 26(a)(1)
Disclosures
21 Days
Rule 26(f) ®¢ |
Conference
60 Days
[ >®
Appearance Proposed
by Defendant Scheduling Order
CV-16(b)
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5. The Committee believes that Locd Rule CV-16(d) is unnecessary. The rule provides that the
Court will provide a sx-month period for completing discovery, but only unless the Court determines to
provide some other period. Thus, whatever period the Court specifies in the scheduling order is
controlling, regardless of Local Rule CV-16(d).

6. Created as part of the Civil Justice Reform Act process, the expedited docket has been largely
ignored by attorneys practicing in the Western Didtrict.  Moreover, the expedited docket may have
actudly discouraged parties from consenting to trid before magisirate-judges by cregting a mistaken
perception with some lawyers that consent to trid before a magistrate-judge equates to consent to
placement of a case on the expedited docket. For these reasons, the Committee recommends that the
Court discontinue the experiment with the expedited docket and repeal Loca Rule CV-16(f).

7. Current Loca Rule CV-16(g) is entirdly redundant of the last paragraph of Rule 16 of the
Federd Rules of Civil Procedure, which provides that “at lease one of the attorneys for each party
participating in any conference before trid shdl have authority to enter into sipulations and make
admissions regarding dl matters that the participants may reasonably anticipate may be discussed. If
appropriate, the court may require that a party or its representative be present or reasonably available
by telephone in order to consider possible settlement of the dispute.” Because of this redundancy, the
Committee recommends that Loca Rule CV-16(g) be repealed as unnecessary.

8. Preparation of the proposed pretria order is a source of much unnecessary expense under
current practice in the Western Didrict and elsewhere. The proposed pretrid orders are often due
before the information is needed by the Court and before pending dispositive motions are decided.
Moreover, much of the information included in the proposed order is of little benefit to the Court or the
parties. The Committee recommends that the current practice of submitting joint proposed pretria
orders be diminated. Instead, each party would prepare pretria submissions under proposed Loca
Rule CV-16(e). The submissons would not be required until shortly before trid. Only information of
real benefit to the Court would be required in the pretrial submissions.
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RULE CV-26. GENERAL PROVISIONS GOVERNING DISCOVERY

@ If relief is sought under Rule 26(c), Fed.R.Civ.P., concerning any interrogetories,
requests for production or ingpection, requests for admissions, answers to interrogatories or responses

to requests for admissions, copies of the portions of the interrogatories, requests, answers or responses
in dispute shal be atached to the motion fited-underRule 26(c)-Fed-R-Civ-P.
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{6} (b) Thefull text of the definitions and rules of congruction s&t forth in this paragraph
is deemed incorporated by reference into al discovery requests, but shdl not preclude (i) the
definition of other terms specific to the particular litigation, (i) the use of abbreviations or (iii) a
more narrow definition of aterm defined in this paragraph. This rule is not intended to broaden
or narrow the scope of discovery permitted by the Federal Rules of Civil Procedure. The
following definitions gpply to dl discovery requests.

(@D} Communication. The term “communication” means the transmittal of
information (in the form of facts, ideas, inquiries or otherwise).

2 Document. The term “document” is defined to be synonymous in
meaning and equa in scope to the usage of this term in Federd Rule of Civil Procedure
34(a). A draft of anonridentical copy is a separate document within the meaning of this
term.

3 I dentify (With Respect to Persons). When referring to a person, to
“identify” means to give, to the extent known, the person's full name, present or last
known address, and when referring to a natura person, additiondly, the present or last
known place of employment. Once a person has been identified in accordance with this
subparagraph, only the name of that person need be listed in response to subsequent
discovery requesting the identification of that person.

4 Identify (With Respect to Documents). When refearring to
documents, “to identify” means to give, to the extent known, the (i) type of document;
(i) generd subject matter; (iii) date of the document; and (iv) author(s), addresseg(s),
and recipient(s).

(5) Parties. The terms“plaintiff” and “defendant” as well as a party's full
or abbreviated name or pronoun referring to a paty mean the paty and, where
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applicable, its officers, directors, employees, partners, corporate parent, subsidiaries
or afiliates. This definition is not intended to impose a discovery obligation on any
person who is not a party to the litigation.

(6) Person. The term “person” is defined as any naturd person or
business, legd or governmenta entity or association.

(7) Concerning. The term “concerning” means relating to, referring to,
describing, evidencing or condtituting.

{d) (c) Pretective-Orders. Upon motion by any paty, the Court shdl enter a
protective order in the form set out in Appendix H, absent a showing of good cause by any
party opposing entry of the order. In cases where the parties agree to a protective order, the
form set out in Appendix H is gpproved.
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(d) A party’s production of a document in response to written discovery authenticates the
document for use againgt that party in any pretrid proceeding or a trid unless — within ten (10) days or
a longer or shorter period ordered by the court, or specified by Loca Rule CV-16(e), after the
producing party has actua notice that the document will be used — the party objects to the authenticity
of the document, or any part of it, sating the specific bass for objection. An objection must be either
on the record or in writing and must have a good faith factual and legal bass. An objection made to the
authenticity of only part of a document does not affect the authenticity of the remainder. If objection is
made, the party attempting to use the document should be given a reasongble opportunity to establish its

authenticity.

Comments

1 The Advisory Committee recommends that the Court rescind the locd rule requiring
deposition exhibits to be numbered sequentially during the discovery process. Lawyers have had greeat
difficulty complying with the rule, which provides little benefit a trid. The exhibit numbering system
deleted from Loca Rule CV-26 would instead be incorporated into Local Rule CV-16 and would
aoply only to trid exhibits,

2. The form protective order provided in Appendix H and referred to in Loca Rule CV-
26 has proven to be quite beneficid. The Advisory Committee recommends only a minor revison to
the form to eiminate an unintended distinction between corporate and non-corporate parties.

3. The Advisory Committee recommends that the Court rescind the locd rule specifying
the procedure for preserving and presenting clams of privilege. The locd rule amply restates the
procedure clearly established by case law and thus serves no good function.

4, The Advisory Committee recommends that the Court adopt a rule providing for self-
authentication of documents. Such a rule would have the beneficid effect of diminating the need to
conduct unnecessary discovery into the authenticity of documents produced by opposing parties, when
the authenticity of those documentsis not genuinely at issue. Proposed Rule CV-26(d) is based on Rule
193.7 of the Texas Rules of Civil Procedure.
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RULE CV-30. DEPOSITIONS UPON ORAL EXAMINATION

e} (&) Notice. The notice for a depogtion shdl be in the form prescribed in Rule 30, Fed. R.
Civ. P., and in addition shal gate the identity of persons who will attend other than the witness, parties,
gpouses of parties, counsdl, employees of counsd, and the officer taking the depostion. If any party
intends to have any other persons attend, that party must give reasonable notice to al parties of the
identity of such other persons.

dated concisdy and in a non-arqumentalve and non—suqqeﬁlve manner. An atorney shdl not, in the

presence of the deponent, make objections or statements which might suggest an answer to the
deponent. An attorney for a deponent shdl not initiate a private conference with the deponent regarding
a pending question, except for the purpose of determining whether a dam of privilege should be
assarted.  An attorney who ingtructs a deponent not to answer a question shall state, on the record, the
legd bass for the indruction consistent with Federa Rule of Civil Procedure 30(d)(1). If a dam of
privilege has been asserted as a badis for an ingtruction not to answer, the attorney seeking discovery
shdl have reasonable latitude during the depogtion to question the deponent and establish relevant
information concerning the appropriateness of the assartion of the privilege, including (i) the applicability
of the privilege being assarted, (i) the circumstances that may result in the privilege having been waived,
and (iii) drcumstances tha may overcome acdam of qudified privilege. A violaion of the provisons of
this loca rule may be deemed to be a violaion of a court order and may subject the violator to
sanctions under Federa Rule of Civil Procedure 37(b)(2).




B (¢) Attendance by telephone. Counsd for any party etherthan-the-party-neticing-the
depesition may eect to attend the deposition by telephone at that counsdl's expense.

{g) (d) Videotaped and audiotaped depositions. If the depostion is to be recorded by
videotape or audiotape, the party noticing the depostion or subpoenaing the witness shal be
responsible for ensuring that the equipment used is adequate to produce a clear record. If the deposition
is to be recorded by videotape, the procedures set out in Appendix | shal govern the depostion
proceedings, except upon gipulation of the parties or order of the Court upon motion and showing of
good cause.

Comments

1 The Committee recommends that CV-30(a) be deleted. The locd rule is inconsigtent with
Federa Rule 30(e) with regard to signature of depositions.

2. The Committee recommends that those provisons in CV-30(b) and (d) that Smply restate
provisons found in Federal Rules be deeted. The Committee further recommends that the provision for
deposition procedures be amended to regulate the practice of coaching witnesses during depositions.

3. The provison regarding sequentid numbering of exhibits during discovery found in CV-30(e)
has proven unworkable in practice. The Committee recommends that this provision be deleted.
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Comment

The Committee recommends that Local Rule CV-32 be deleted. The burden of complying with
this rule outweighs any benefit provided by requiring the designations. In fact, parties tend to designate
90 liberdly that the designations provide no redl benefit.
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RULE CV-33.INTERROGATORIESTO PARTIES

(a) All answers to interrogatories must be signed by the party except that, if circumgtances
prevent a party from signing responses to interrogatories, the attorney may serve the responses without
the party's sgnature if an affidavit is served smultaneoudy gating that properly executed responses to
interrogatories will be filed within twenty (20) days. Such time may be extended by order of the Court.

{e) (b) Each party that chooses to submit written interrogatories pursuant to Rule 33 of the
Federa Rules of Civil Procedure may use the following rstruetions-and questions. The Court will not
entertain any objection to these gpproved interrogatories, except upon a showing of exceptiona
circumstances. Each of the following interrogatories counts as one question; as to al interrogatories
other than those approved in this rule, subparts count as separate questions.




(1) & Identify al persons who you believe have knowledge of rdevant facts and
describe identify the issues upon which you believe they have knowledge.

(2) & Identify dl persons or legd entities who have a subrogetion interest in the cause
of action st forth in your complaint [or counterclaim], and State the basis and extent of
sad interest.

(3) & If [name of paty to whom the interrogatory is directed] is a partner, a
partnership, or a subsidiary or afiliate of a publicly owned corporation that has a
finandid interest in the outcome of this lawsuit, list the identity of the parent corporation,
affiliate, partner, or partnership and the relationship between it and [the named party].
If there is a publicly owned corporation or a holding company not a party to the case
that has a financid interest in the outcome, ligt the identity of such corporation and the
neture of the financid interest.

(4) e- If the defendant is improperly identified, give its proper identification and State
whether you will accept service of an amended summons and complaint reflecting the
information furnished by you in answer hereto.

(5 & If you contend that some other person or legd entity is, in whole or in part,
ligble to [the plaintiff or defendant] in this matter, identify that person or legd entity and
describe in detall the basis of sad liability.




Comments

1 Federa Rule 26(b)(2) no longer authorizes loca digtricts to “opt out” of the presumptive limit of
one st of twenty-five interrogatories as provided in Federa Rule 33. Since Locad Rule CV-33(a),
which provided for one set of twenty interrogatories, is now inconsstent with the requirements of the
Federd Rules, the Committee recommends that it be repesled.

2. The Committee was unable to identify any purpose served by Locad Rule CV-33(b), which
requires interrogatory answers to be filed with the Clerk if they are to be used at trid. For this reason,
the Committee recommends that this Local Rule be repealed.

3. Provisons that smply recite the requirements of the Federal Rules of Civil Procedure have been
eliminated as redundant. Likewise, unnecessary form indructions have been diminated. And form
interrogatories rendered obsolete by the new disclosure requirements applicable in the Western Didtrict
under Rule 26 of the Federd Rules have been diminated.
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RULE CV-36.REQUESTSFOR ADMISSION

@) Reguests for admissons made pursuant to Rule 36, Fed.R.Civ.P, will be limited to
thirty(30) requests, which shdl in like manner include dl separate paragraphs and sub-parts contained
within a number request. The Court may permit further requests upon a showing of good cause.

Comments

1 The Committee was unable to identify any purpose served by Locd Rule CV-36(b), which
requires admissions to be filed with the Clerk if they are to be used at trid. For this reason, the
Committee recommends that Loca Rule CV-36(b) be deleted.
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Comment

These provisons merely restate the requirements found in Rules 32 and 37. The Committee
recommends that they be diminated as unnecessary.
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RULE CV-65. INJUNCTIONS

An application for a temporary restraining order or for a praiminary injunction shal be madein
an insrument separate from the complaint.

Comment

Haintiffs frequently request interlocutory injunctive rdief in their Complaint but do not actively
pursue such rdief. The proposed new rule would assst the Court and parties to identify those
circumstances in which interlocutory rdlief is being actively pursued. A party actively seeking such relief
would be required to file an gpplication or motion separate from the Complaint. The language in the
proposed rule is borrowed from the Loca Rule CV-65 of the Eastern Didrict of Texas.
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The Western Didtrict of Texas was authorized to participate in the experiment with court
annexed arbitration established by Congress in the Judicia Improvements and Access to Justice Act.
See 28 U.S.C. § 658(1). Loca Rule CV-87 was adopted to provide a court annexed arbitration
program in the Western Didrict and was successfully used for severd years in the San Antonio and
Audtin divisons. However, the Advisory Committee has been informed by the Clerk of Court that the
court annexed arbitration program provided for in CV-87 is no longer being used. Thisis afunction of
lack of funding and little ongoing interest in the program. In the interest of amplifying and sreamlining
the locd rules, the Committee recommends that this obsolete rule be eiminated from the Locd Rules,
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RULE CV-88.ALTERNATIVE DISPUTE RESOLUTION

(a) ADR Methods Available. The Court recognizes these ADR methods. early neutrd
evauation, mediation, minitria, moderated settlement conference, summary jury trid, and arbitration.
The Court may approve any other ADR method the parties suggest or the Court believesis suited to the

litigation.

(b) ADR Report. Upon order of the Court entered early in the case, the parties shal
submit a report addressing the status of settlement negotiations, disclosing the identity of the person
responsble for settlement negotiations for each party, and evauating whether dternative dispute
resolution is appropriate in the case. Counsel shdl certify in the report that ther clients have been
informed of the ADR procedures available in this didrict. In the event the parties conclude that ADR is
appropriate and agree upon a method of ADR and a-hedtrad-or-nedtrds, an ADR provider, they should

identify both the method of ADR and the redtral provider they have sdlected, the method by which the
pedtra provider was sdlected, and how the neatrei provider will be compensated. tf—the—pames-agtﬂee

Court may refer acase to ADR on the motlon of aparty, on the agreement of the parties, or on |ts own
motion; however, the Court may refer a case to arbitration only with the consent of the parties (including
but not limited to their consent by contract to arbitration). |f the parties agree upon an ADR method or
provider, the Court will respect the parties agreement unless the Court determines that another ADR
method or provider is better suited to the case and parties. If the parties are unable to agree on an
ADR provider, the Court will select aprovider.

In addltlon to counsel pa’ty raoresentatwes with authorlty to neqotlate a settlement and dl other

persons necessary to negotiate a settlement, including insurance carriers, must attend the ADR session.

(e) Fees. The provider and the litigants will determine the fees for the ADR. The Court
resarves the right to review the reasonableness of the fees. |If the provider and litigants are unable to
agree, the Court will determine an appropriate fee.

() (f) Certification and L ist of Neutrals Providers.
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(1) The Court will appoint three members in each divison to a standing pand #-eseh
divisen on ADR nredtrals providers and designate one member as chairperson. The pand will
review gpplications from providers and annudly prepare a roster of those qudlfred under the
crrterra contaned in thrs rule y

&) (2) To be digible for listing, en-the-rosterof-nedtrals-provided-for-by-thisrule;
pedtrals providers must meet the following minimum qudlifications

a. the person must be a member of the bar of the United States District Court
for the Western Didtrict of Texas, and

b. the person must have been a member of the bar of the highest court of any
date or the Digtrict of Columbiafor at leest five years, and

c. the person must have completed at least forty hours training in disoute
resolution techniques in an dternative dispute resolution course gpproved by the State
Bar of Texas Minimum Continuing Legd Education Department or the federal courts, or
has have been ajudge of a court of record in the State of Texas.

(3) A nedtral provider denied listing may request areview of thet decision.

(4) The Court may appoint and parties may salect by agreement a provider who is not
onthelis.
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(g) Disgualification. No person shal serve as aprovider if any of the circumstances specified
in 28 U.S.C. § 455 of the Judicia Code of Conduct exig, or if the provider believes in good faith that
such circumstances exist.

) (h) Redief from Referral. A party opposing either the ADR referra or the appointed
provider must file written objections with the Court within ten (10) days of recelving notice of the
referra or provider. Any party may obtain rdief from an order compelingparticipaion-H-an-dierndive

dispute-resolution-proceeding upon a showing of good cause. Good cause may include a showing that
the expenses relding to aternative dispute resolution would cause undue hardship to the party seeking

rellef from the order In that event, the Court may in its discretion appomt a hedtra—or-neutralsto
A rties provider from the lig of
provi ders tosavea a reduced fee or Wlthout fee and a no cost to the party or parties.

fg) () Confidentiality. Except as otherwise provided herein, or as agreed by the
participants, a communication relaing to the subject matter of any civil or crimind dispute made by ay
participant i during an aternative dispute resolution procedure, whether before or after the ingtitution of
formd judiciad proceedings, is confidential, may not be disclosed, is-het-sdbject-to-disclosure~and may
not be used as evidence againg the participant in any judicid or adminigrative proceeding, and does not
conditute awalver of any existing privileges or immunities

(1) Any record made at an aternative dispute resolution procedure is confidentia, and
the participants or the third party facilitating the procedure may not be required to testify in any
proceedings relating to or arising out of the matter in digpute or be subject to process requiring
the disclosure of confidentid information or detarelating to or arising out of the matter in dispute.

(2) An ord communication or written materia used in or made a part of an dternative
dispute resolution procedure is admissible or discoverable if it is admissble or discoverable
independent of the procedure.

(3) If this section conflicts with other legd requirements for disclosure of

communications or materids, the issue of confidentiality may be presented to the Court having
jurisdiction of the proceedings to determine, in camera, whether the facts, circumstances, and
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context of the communications or materials sought to be disclosed warrant a protective order of
the Court or whether the communications or materias are subject to disclosure.

) () Summary Jury Trial. In cases where dternative dispute resolution procedures have
proved unsuccessful and a complex and lengthy trid is anticipated, the Court may conduct a summary
jury trid provided that the Court finds that a summary jury trid may produce settlement of dl or a
ggnificant part of the issues and thereby effect a saving in time, effort and expense for dl concerned and
provided the parties consent to the procedure. The Court should develop procedures for such
summary jury tria with the advice of counsd.

) (k) Einal ADR Report. At the concluson of each ADR proceeding, the nedtral-orpand
ofnedtrals provider shal submit to the Court a notice of outcome, including the style and number of the
case, the type of case, the method of ADR, and whether the case has settled, and the provider’ sfees.

$ () Sanctions. The sanctions available under Federal Rule of Civil Procedure 16(f) shall
aoply to any violaion of thisrule.

Comments

1. The Alternative Dispute Resolution Act of 1998 (the “Act”) requires each federd district court
to adopt a locd rule authorizing the use of dternative dispute resolution procedures in dl civil cases.
See 28 U.S.C. 88 651-658. Locd Rule CV-88 largdy (athough not completely) complies with the
requirements of the Act. The proposed anendments to Loca Rule CV-88 are designed to streamline
the locd rule by diminating unnecessary complexity and to ensure that the loca rule complies with the
Act. The requirements of the Act and the proposed revisons to CV-88 that are recommended to
ensure compliance with the requirements of the Act are asfollows.

(1) Thelocd rule must require that “litigants in al civil cases congder the use of an dternative
dispute resolution process a an gppropriate tagein thelitigation.” See 28 U.S.C. § 652(a).

Proposed Locd Rule CV-88 satisfies this requirement.  Specifically, proposed CV-
88(b) provides that “[u]pon order of the Court entered early in the case, the parties
ghdl submit a report addressing the gtatus of settlement negotiations, disclosng the
identiy of the person responsible for settlement negotiations for each party, and
evauating whether aternative dispute resolution is appropriate in the case” Under the
form scheduling order recommended in connection with proposed Loca Rule CV-16,
the first deadline faced by the partiesis submisson of an ADR report in compliance with
CV-88.

(2) Thelocd rule mugt provide “litigants in al civil cases with a least one dternative dispute
resolution process.” See 28 U.S.C. § 652(a).
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Proposed Locad Rule CV-88(a) sisfies this requirement by providing litigants with
svead dterndive disoute resolution options, including “early neutrd evauation,
mediation, minitrid, moderated settlement conference, summary jury trid, and
arbitration.”

(3) The locd rule mugt provide “for the confidentidity of the dternaive dispute resolution
processes’ and “prohibit disclosure of confidential dispute resolution communications” See 28
U.S.C. § 652(d).

Proposed Loca Rule CV-88(1) specifically addresses and satisfies this requirement.

(4) Theloca rule must provide “appropriate processes for making neutrals available for use by
the parties for each category of process offered.” See 28 U.S.C. 8 653(a).

The provisons of proposed Loca Rule CV-88(f) satisfy this requirement by establishing
minimum qudifications for neutras as well as a procedure for creating a rogter of
qudified neutrds.

(5) The locd rule must provide for the qudification and disqudification of neutras. See 28
U.S.C. §653(b).

Proposed Loca Rules CV-88(f) and (g) satidfy this requirement by establishing the
minimum qudifications for neutrals and standards for the disqudification of neutrals.

(6) Subject to regulations approved by the Judicid Conference of the United States, the local
rule must “establish the amount of compensation, if any, that each arbitrator or neutra shal
receive for services rendered in each case” See 28 U.S.C. § 658.

The Committee on Court Adminigration and Case Management of the Judicid
Conference of the United States recommends that the Court not provide for court-
funded ADR neutras because Congress has not provided funding for payment of such
neutras. The Committee has further recommended that when an ADR program
provides for compensation of neutrals by the parties, the Court should make explicit the
rate of and limitations upon compensation.

Given the difficulty of establishing a fixed rate of compensation that would apply
appropriately throughout the Western Didtrict, the Advisory Committee recommends
that the Western Didrict comply with the Act by instead specifying a process for
determining the compensation of neutrals. In cases where the parties voluntarily
participate in an ADR process, proposed CV-88 anticipates that the parties would
agree among themselves regarding “how the neutrd will be compensated.” In cases
where the Court compels the parties to participate in an ADR process, the parties will
ordinarily agree with the neutrd on a rate of compensation, subject to discretionary



review by the court for reasonableness. However, when the parties and neutral are
unable to agree, the Court would determine the level of compensation.

(7) Thelocd rule may exempt “ specific cases or categories of casesin which use of dternative
dispute resolution would not be appropriate” In defining the exemptions, the court must
“consult with members of the bar, including the United States Attorney for that district.” See 28
U.S.C. §652(b).

Under proposed Loca Rule CV-16, scheduling orders are not issued in those cases
exempt from mandatory disclosure requirements under proposed Federd Rule 26, as
well as severd additional categories of cases. The order referred to in CV-88(a)
requiring the parties to consder ADR aternatives and to submit a report is issued only
in cases where the Court issues a scheduling order. As a consequence, the order
requiring an ADR report will not be issued in those cases exempt from the scheduling
order requirement. This is appropriate because the same factors that suggest certain
categories of cases should be exempt from scheduling orders. (such as prisoner suits
under section 2255) would suggest that those same actions should aso be exempt from
the requirement of an ADR report.

2. Under the Act, arbitration may be one of the aternative dispute resolution procedures provided,
but a case may not be referred to arbitration without the consent of the parties. See 28 U.S.C. §
652(a). Even with the consent of the parties, certain categories of cases may not be referred to
arbitration. These categoriesinclude (1) casesinvolving dlegations of condtitutiond violations, (2) cases
in which jurisdiction is based in whole or in part on 42 U.S.C. 1344, and (3) cases where the relief
sought exceeds $150,000. In its present form, CV-88 authorizes the Court to compel parties to
participate in nonbinding arbitration. To ensure compliance with the Act, the Advisory Committee
recommends that the Court delete the provisons of CV-88 that presently would authorize the Court to
compe participation in other ADR processes, including nonbinding arbitration.
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SECTION IV - APPENDICES

APPENDIX " A"
INFORMATION REQUIRED - MOTION FOR CLASSACTION
CERTIFICATION

When a cdlass action dlegation is set forth in a complaint, the plantiff is directed to file
within thirty (30) days after any defendant’s firdt pleading is filed a motion for dass action certification;
otherwise, the request for class action certification is consdered waived. Said motion to include but not
limited to the following:

(1) A brief statement of the case.

(2) A datement defining the dass plaintiff seeks to have certified including
its geographica and temporal scope.

3 A description of plantiff's particular grievance and why that cdam
quaifies plaintiff as amember of the class as defined.

4 Does the plaintiff contend that this action may be maintained under Rule
23(b)(1)? Under Rule 23(b)(2)? Under Rule 23(b)(3)? Explain why any section contended for
IS appropriate.

) A statement respecting the four prerequisites of Federal Rules of Civil
Procedure 23(a). The statement shal set forth:

a The anticipated number of class members and how this number
was determined.

b. The common questions of law and/or fact involved.

C. The reasons why plaintiff's dlam is typicad of those of the other
class members.

d. The reason why representation by the named plaintiff is
adequate to protect the interests of the class. This part of the statement shall specificaly
answer the following questions:

(i) Isthe dam of the named plantiff presently or potentidly in
conflict with that of any members of the class?
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(i) Will the clams of the dass require sub-classes presently or in
the future?

(i) Wha is the prior experience of counsd for the plantiff that
would indicate cgpahility to handle the lawsuit?

(iv) Is counsd presently representing or has he a any time
represented, a class in any other class action, and if so, when and how
many instances?

v) How many cases is plantiff's counsd now handling in which
class action dlegeations are made?

(6) A datement describing any other pending actions in any court againgt
the defendants aleging the same or Smilar causes of action.

) A gdatement that the attorney for the named plaintiff has discussed and
thoroughly explained to the plaintiff the nature of a class action and potentia advantages and
disadvantages to the named plaintiff by proceeding in a dass action rather than individudly.

(8 A satement of the proposed notices to the members of the class and
how and when the notices will be given, including a satement regarding security deposit for the
cost of notices.

9 A description of the extent of any sattlement negotiations that have
taken place and the likelihood of settlement with the named plaintiff on an individud basis. If
such settlement islikely, include a satement specifying:

a Whether or not counsel have any knowledge of any person who
has relied on the fact that this suit was initidly filed as a class action.

b. The manner in which counsd will protect the class in the event
of settlement with the named plaintiff on an individua bass

(10) A statement of any other neiters that the plaintiff deems necessary and
proper to the expedition of a decison on the motion and the speedy resolution of the case on
the merits. Defendant shdl serve and file a Motion in Oppodtion to the Plantiff's Motion
congstent with Rule CV-7(d).
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Comment

Locd Rule CV-23 provides that a motion for class certification shal be filed within 30 days
after any defendant’s firgt pleading. The Committee recommends that Appendix A be amended to
clarify that the procedure described in the gppendix conforms to the procedure specified in the loca
rule.
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APPENDIX "B"

UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF TEXAS
DIVISION

Rlaintiff,

VS NO.

w W W W W W W

Defendant.

SCHEDULING ORDER

Pursuant to Rule 16, Federd Rules of Civil Procedure, the Court issues the following
Scheduling Order:
1. A report on aternative dispute resolution in compliance with Loca Rule CV-88 shdl be

filed by

2. The paties assating cdams for reief shal submit a written offer of settlement to

opposing parties by , and each opposing party shal respond, in writing, by

3. The parties shdl file dl motions to amend or supplement pleadings or to join additiona

parties by
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4, All parties assarting clams for rdief shdl desgnate their potentid witnesses, testifying
experts, proposed exhibits, and submit a written report of the expected testimony of each expert by

Parties ressting claims for relief shal designate their potential witnesses,

testifying experts, proposed exhibits, and submit a written report of the expected testimony of each

expert by . All rebuttal experts shal be designated by

within 15 days of receipt of the report of the opposing expert.

5. An objection to the rdiability of an expert’s proposed testimony under Federa Rule of

Evidence 702 shdl be made by motion, specificaly gating the bass for the objection and identifying the

objectionable testimony, within days of receipt of the written report of the expert’'s proposed

testimony, or within days of the expeart's deposition, if adepodtion is taken, whichever is later.

6. The parties shdl complete dl discovery on or before . Counsdl

may by agreement continue discovery beyond the deadline, but there will be no intervention by the
Court except in extraordinary circumstances, and no trid setting will be vacated because of information
obtained in post-deadline discovery.

7. All dispositive motions shdl be filed no later than . Dispogtive

motions as defined in Loca Rule CV-7(h) and responses to digpodtive motions shdl be limited to

pagesin length.

8. This case is st for trid [docket cal, or jury sdection] on a

.m. The parties should consult Local Rule CV-16(e) regarding matters to be
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SIGNED AND ENTERED this day of , 20

UNITED STATES DISTRICT JUDGE
Comments

1 Elimination of the Expedited Docket pursuant to the proposed amendments to CV-16 would
require deleting the reference to that docket in the second paragraph of the current form scheduling
order. Setting an early deadline for consenting to trid by Magistrate Judge has the potentid effect of
discouraging parties from consenting to such trids.  For this reason, the Advisory Committee
recommends that the deadline for such consents provided in the current scheduling order be eiminated.

2. Likewise, the proposed amendment to CV-16 that would diminate the need for proposed
pretrid orders eiminates the need for the language referring to such orders to the current form of
scheduling order.

3. The decison of the United States Supreme Court in Daubert v. Merrell Dow
Pharmaceuticals, Inc., 509 U.S. 579 (1993), has created a great ded of uncertainty for lawyers
regarding the admissibility of expert opinion tesimony. This uncertainty creates the potentid for unfairly
surprising an atorney who reasonably but incorrectly believes expert testimony will meet the rdiability
dandard articulated in Daubert. An opposing party might first assert the Daubert objection a trid,
when it is too late for the proponent of the testimony to secure dternative proof. For this reason, the
Advisory Committee recommends that the Court require reigbility objections to expert witness
tesimony to be made in advance of trid and prior to the proponent’s deadline for locating and
designating an dternative expert. More specificdly, the Committee recommends adding a paragreph to
the proposed standard scheduling order that provides a deadline in advance of the discovery deadline
for making reiability chalenges to the testimony of a desgnated expert. At least one judge in the
Western Didtrict dready includes a smilar provison setting pretrid deadlines for raisng these objections
in his current scheduling order.

Severad members of the Advisory Committee have expressed concerns regarding this
recommendation. One concern is that a genera reference to Daubert objections in the scheduling
order may not identify with sufficient precison exactly what objections to expert opinion testimony must
be asserted in advance of trial. The Supreme Court in Daubert articulated a reliability standard that
must be satisfied before expert opinion testimony is admissible under Rule 702 of the Federad Rules of
Evidence. However, the Court dso discussed the Rule 702 “helpfulness’ requirement, which goes
primarily to the relevance of the proposed expert opinion tesimony. Simply referring to Daubert
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objections in the scheduling order might suggest that “reiability” objections as well as “helpfulness’
objections must be made in advance of trid or waived. Given that in many ingances “hepfulness’
objections cannot be determined outside the context of the evidence that has been introduced at trid,
requiring these objections to be made well in advance of tria would be inappropriate. For this reason,
the Committee recommends that the scheduling order refer specificdly to “reiability” objections under
Rule 702 of the Federal Rules of Evidence rather than a more generd reference to Daubert objections.

A second concern is that requiring reliability objections to be made in advance of trid may be
incondstent with the Federa Rules and thus may be an unenforcesble requirement. Generdly,
objections to evidence are timely as long as they are made before the evidence is introduced. Rule 26
of the Federd Rules of Civil Procedure crestes a limited exception to this genera rule. Under this
limited exception, objections (other than relevance objections) to the admissibility of documents that a
party has disclosed under the pretria disclosure provisons of Rule 26(a)(3) must be disclosed within a
specified period before trid. Arguably, by not including objections to the admissibility of expert opinion
tesimony within this limited exception, the Supreme Court has made an implicit decison that these
objections need not be disclosed in advance of trid. If this is the case, a locd rule mandating that
reliability objections to expert opinion testimony be made in advance of trid would be inconsstent with
the Federd Rules, in violation of Federd Rule of Civil Procedure 83 and the Federd Rules Enabling
Act. See 28 U.S.C. § 2072. On the other hand, courts may conclude that this implicit conflict is not
sufficiently direct to violate the Federa Rules or the Enabling Act. Thisis an issue that will undoubtedly
be litigated and ultimately resolved by the Fifth Circuit if the proposed scheduling order is adopted.

A third concern is that experience may reved circumstances when it would be unreasonable to
preclude a party from making a rdliability objection to expert opinion testimony at tria, even though that
party had failed to make any pretrid objection. However, as with any other provison of the scheduling
order, a party may establish “good cause’ for failing to act within the schedule. See FeD. R. Qv. P.
16(b).

A fourth concern relates to the procedure to be employed by the Court when Daubert
objections are determined in advance of tridl One dternative is to determine Daubert objections
without the need for a hearing. The court would determine the objection based on written materia
submitted in support of and in opposition to the mation, including affidavits and depogtion excerpts. To
the extent circumstances permit the Court to determine Daubert objections without conducting a
hearing, the Court is encouraged to do so. Pretria hearings on Daubert objections can be quite
expensgve for the parties, especidly if experts are required to gppear and testify. See generally United
Sates v. Katz, 178 F.3d 368, 371 (5th Cir. 1999)(expressing concern over amount of judicia
resources devoted to pretriadl Daubert evidentiary hearings in that case). For this reason, the Court
should not reflexively conduct pretrid evidentiary hearings to determine Daubert motions. To this end,
parties should be required to support pre-trial Daubert motions and responses with affidavits and
excerpts of deposition testimony. The Committee recognizes, however, that an evidentiary hearing will
sometimes provide the best environment for making the inquiry Daubert requires. See generally
Cortes-Irizarry v. Corporacion Insular de Seguros, 111 F.3d 184, 188 (1st Cir. 1997). Indeed, in
some circumgtances the fallure to conduct an evidentiary hearing on a Daubert objection may be an
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abuse of discretion. See Padillas v. Stork-Gamco, Inc., 186 F.3d 412 (3d Cir. 1999). Rather than
attempt to address this issue by proposed locd rule, the Advisory Committee recommends that the
Court continue to explore different procedures for maeking pretrid determinations of Daubert
objections.

A fina concern dedls with preservation of error and the need to reassert reliability objections at
tria, despite the Court’s pretria digposition of those objections. To the extent pretria objectionsto the
religbility of expert opinion testimony are redly a form of mation in limine, the Court’s ruling on the
objection would not eliminate the need to reassert the objection when the evidence is offered at trid (or
to offer the evidence at trid, despite a pretrid ruling granting the motion). See, e.g., Rojas v.
Richardson, 703 F.2d 186, 188-189 (5" Cir. 1983). However, a proposed amendment to Rule 103
of the Federd Rules of Evidence would obviate this concern by eliminating the need for reassertion of
objections and offers of proof a trid when the Court makes the definitive pretrid ruling on an
evidentiary issue in connection with a mation in limine.  That amendment is likely to teke effect on
December 1, 2000.
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Comment

The proposed revisonsto Local Rule CV-16 diminate the need for Appendix B-2.
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APPENDIX " H"

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
DIVISION

Haintiff,

No.

w W W W W W W

Defendant.

PROTECTIVE ORDER

Upon motion of al the parties for a Protective Order pursuant to Rule 26(c) of the Federd
Rules of Civil Procedure,
It is hereby ORDERED that:

1. All Classfied Information produced or exchanged in the course of this litigetion shdl be
used solely for the purpose of preparation and trid of this litigation and for no other purpose
whatsoever, and shal not be disclosed to any person except in accordance with the terms hereof.

2. "Classfied Information,” as used herein, means any information of any type, kind or
character which is desgnated a "Confidentid" or "For Counsel Only" (or "Attorneys Eyes Only") by
any of the supplying or recalving parties, whether it be a document, information contained in a
document, information reveded during a depostion, information revealed in an interrogatory answer or
otherwise. In desgnating information as "Confidentid” or "For Counsd Only" (or "Attorneys Eyes
Only"), a paty will make such desgnation only as to that information thet it in good faith believes
contains confidentid information. Information or materid which is avalable to the public, induding
catdogues, advertisng materiads, and the like shal not be classified.

3. "Qualified Persons," as used herein means.
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(&  Attorneys of record for the parties in this litigation and employees of such
atorneysto whom it is necessary that the materia be shown for purposes of this litigation;

(b)  Actud or potentia independent technical experts or consultants, who have been
designated in writing by notice to dl counsd prior to any disclosure of "Confidentid" or "For Counsd
Only" (or "Attorneys Eyes only") information to such person, and who have sgned a document so
gating (such signed document to be filed with the Clerk of this Court by the atorney retaining such
person);

(c)  Thepaty or one

party representative (in cases where the party is alegd entity) who shal be designated in writing by the

corporate party prior to any disclosure of "Confidentid” information to such person and who shdl sgn a
document so sating (such sgned document to be filed with the Clerk of this Court by the party
designating such person); and

(d) If this Court so éects, any other person may be desgnated as a Qudified
Person by order of this Court, after notice and hearing to dl parties.

4, Documents produced in this action may be designated by any party or parties as
"Confidentid" or "For Counsdl Only" (or "Attorneys Eyes only") information by marking each page of
the document(s) so desgnated with a stamp stating "Confidentid” or "For Counsdl Only" (or "Attorneys
Eyes Only").

In lieu of marking the original of a document, if the origind is not produced, the designating party
may mark the copies that are produced or exchanged. Originas shal be preserved for inspection.

5. Information disclosed at (8) the deposition of a party or one of its present or former
officers, directors, employees, agents or independent experts retained by counsdl for the purpose of this
litigation, or (b) the deposition of athird party (which information pertainsto a party) may be designated
by any party as "Confidentid" or "For Counsd Only" ("or Attorneys Eyes Only") information by
indicating on the record at the depogtion that the testimony is "Confidentid™ or "For Counsel Only" (or
"Attorneys Eyes Only") and is subject to the provisons of this Order.

Any party may aso designate information disclosed a such deposition as "Confidentid™ or "For
Counsd Only" (or "Attorneys Eyes Only") by natifying al of the parties in writing within thirty (30) days
of receipt of the transcript, of the specific pages and lines of the transcript which should be treated as
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"Confidentid" or "For Counsd Only" (or "Attorneys Eyes Only") thereefter. Each party shdl attach a
copy of such written notice or notices to the face of the transcript and each copy thereof in his
possession, custody or control. All deposition transcripts shdl be treated as "For Counsdl Only" (or
"Attorneys Eyes Only") for aperiod of thirty (30) days after the receipt of the transcript.

To the extent possible, the court reporter shal segregate into separate transcripts information
desgnated as "Confidentid" or "For Counsd Only" (or "Attorneys Eyes Only"), with blank,
consecutively numbered pages being provided in a non-designated main transcript. The separate
transcript containing " Confidentid™ and/or "For Counsd Only" (or "Attorneys Eyes Only") information
shall have page numbers that correspond to the blank pages in the main transcript.

6. @ "Confidentid” information shdl not be disclosed or made avalable by the
receiving party to persons other than Qudified Persons. Information designated as "For Counsel Only"
(or "Attorneys Eyes Only") shdl be redricted in circulation to Qudified Persons described in
Paragraphs 3(a) and (b) above.

(b)  Copiesof "For Counsd Only" (or "Attorneys Eyes Only") informetion provided
to arecaiving party shal be maintained in the offices of outsde counsd for Plaintiff(s) and Defendant(s).
Any documents produced in this litigation, regardiess of classfication, which are provided to Qudified
Persons of Paragraph 3 (b) above, shdl be maintained only at the office of such Qualified Person and
only working copies shdl be made of any such documents. Copies of documents produced under this
Protective Order may be made, or exhibits prepared by independent copy services, printers or
illugrators for the purpose of thislitigation.

(0  Each paty's outsgde counsd shal maintain alog of al copies of "For Counsd
Only" (or "Attorneys Eyes Only") documents which are delivered to any one or more Qualified Person
of Paragraph 3 above.

7. Documents previoudy produced shall be retroactively designated by notice in writing of
the designated class of each document by Bates number within thirty (30) days of the entry of this order.
Documents  unintentionaly produced without designation as "Confidentid” may be retroactively
designated in the same manner and shdl be trested appropriately from the date written notice of the
designation is provided to the receiving party.
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Documents to be ingpected shdl be treated as "For Counsel Only" (or "Attorneys Eyes Only")
during inspection. At the time of copying for the receiving parties, such ingpected documents shdl be
stamped prominently "Confidentid™ or "For Counsel Only" (or "Attorneys Eyes Only") by the producing
party.

8. Nothing herein shal prevent disclosure beyond the terms of this order if each party
designating the information as "Confidentid” or "For Counsd Only" (or Attorneys Eyes Only") consents
to such disclosure or, if the court, after notice to dl affected parties, orders such disclosures. Nor shall
anything herein prevent any counsd of record from utilizing "Confidentid” or "For Counsd Only" (or
"Attorneys Eyes only") information in the examination or cross-examindion of any person who is
indicated on the document as being an author, source or recipient of the "Confidentid™ or "For Counsd
Only (or "Attorneys Eyes Only™) information, irrespective of which party produced such information.

0. A paty shdl not be obligated to chalenge the propriety of a desgndaion as
"Confidentid" or "For Counsd Only" (or "Attorneys Eyes Only") a the time made, and a falure to do
s0 shdl not preclude a subsequent chalenge thereto. In the event that any party to this litigation
disagrees a any dtage of these proceedings with the designation by the designating party of any
information as "Confidentid™ or "For Counsd Only" (or "Attorneys Eyes Only"), or the designation of
any person as a Qudified Person, the parties shdl firgt try to resolve such dispute in good faith on an
informa basis, such as production of redacted copies. If the dispute cannot be resolved, the objecting
party may invoke this Protective Order by objecting in writing to the party who has designated the
document or information as "Confidentid” or "For Counsd Only" (or "Attorneys Eyes Only"). The
designating party shdl be required to move the Court for an order preserving the desgnated status of
such information within fourteen (14) days of receipt of the written objection, and failure to do so shdl
condtitute atermination of the restricted status of such item.

The parties may, by stipulation, provide for exceptions to this order and any party may seek an
order of this Court modifying this Protective Order.

10. Nothing shdl be desgnated as "For Counsd Only" (or "Attorneys Eyes Only")
information except information of the most sengitive nature, which if disclosed to persons of expertisein
the area would reved sgnificant technica or business advantages of the producing or desgnating party,
and which includes as amgor portion subject matter which is believed to be unknown to the opposing
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party or parties, or any of the employees of the corporate parties. Nothing shdl be regarded as
"Confidentid" or "For Counsd Only" (or "Attorneys Eyes Only") information if it is information that
gther:

@ is in the public domain at the time of disclosure, as evidence by a written
document;
(b) becomes part of the public domain through no fault of the other party, as

evidenced by a written document;

(© the receiving party can show by written document that the informeation wasiin its
rightful and lawful possession at the time of disclosure; or

(d) the receiving party lawfully receives such information & alater dete from athird
party without restriction as to disclosure, provided such third party has the right to make
the disclosure to the receiving party.

11. In the event a party wishes to use any "Confidentid" or "For Counsd Only" (or
"Attorneys Eyes Only") information in any affidavits, briefs, memoranda of law, or other papersfiled in
Court in this litigation, such "Confidentid" or "For Counsd Only" (or "Attorneys Eyes Only")
information used therein shal be filed under sed with the Court.

12.  The Clerk of this Court is directed to maintain under sed al documents and transcripts
of deposition testimony and answers to interrogatories, admissions and other pleadings filed under sedl
with the Court in this litigation which have been designated, in whole or in part, as"Confidentid™ or "For
Counsd Only" (or "Attorneys Eyes Only") information by a party to this action.

13. Unless otherwise agreed to in writing by the parties or ordered by the Court, al
proceedings involving or relaing to documents or any other information shall be subject to the
provisions of this order.

14.  Within one-hundred twenty (120) days after conclusion of this litigation and any apped
thereof, any document and al reproductions of documents produced by a party, in the possesson of
any of the persons quaified under Paragraphs 3(a) through (d) shall be returned to the producing party,
except as this Court may otherwise order or to the extent such information was used as evidence at the
trid. As far as the provisons of any protective orders entered in this action restrict the communication

and use of the documents produced thereunder, such orders shdl continue to be binding after the
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concluson of this litigation, except (a) that there shdl be no restriction on documents that are used as
exhibits in Court unless such exhibits were filed under sedl, and (b) that a party may seek the written
permission of the producing party or. order of the Court with respect to dissolution or modification of
such protective orders.

15.  Thisorder shdl not bar any attorney herein in the course of rendering advice to his dient
with respect to this litigation from conveying to any paty dient his evauation in a generd way of
"Confidentid" or "For Counsd Only" (or "Attorneys Eyes Only") information produced or exchanged
herein; provided, however that in rendering such advice and otherwise communicating with his client, the
atorney shal not disclose the specific contents of any "Confidentid" or "For Counsd Only" (or
"Attorneys Eyes Only") information produced by another party herein, which disclosure would be
contrary to the terms of this Protective Order.

16. Any paty desgnating any person as a Qudified Person shdl have the duty to
reasonably ensure that such person observes the terms of this Protective Order and shal be responsible
upon breach of such duty for the failure of any such person to observe the terms of this Protective
Order.

SIGNED AND ENTERED this day of , 20

UNITED STATES DISTRICT JUDGE
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